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Slip or Trip Accidents - What Evidence
Do I Need to Make a Claim?
Lorraine Brown from our Personal Injury team explains how, if you’re
out and about and you have an accident because someone has not
ensured proper safety precautions are in place, you may be entitled to
compensation.
The biggest reasons for suffering accidents in public are because people
have either slipped on wet or slippery floors in public buildings such as
supermarkets or bars, or tripped on uneven surfaces on pavements or
streets.
Slipping or tripping accidents can cause various injuries, some of which
can have a serious impact on your health. If you have had an accident
of this nature and it wasn’t your fault, then you may be able to pursue a
claim for compensation for your injuries and associated financial losses.
If you have been injured, obtaining evidence will obviously not be the
first thing that springs to mind. It is however essential to support any
potential claim.
In slip or trip claims, your legal representative will always need to see
evidence of the slip or trip hazard as it was at the time of your accident.
If the accident was caused by a spillage in a public building, such as
a supermarket, this would ideally consist of a video or a photograph.
If the accident was caused by an uneven paving slab, your legal
representative will need to see a photograph of the paving slab showing
the depth of the defect with a measuring tape or ruler. This photograph
should be taken at street level so that the precise measurement of the
depth of the defect is shown correctly and again the photograph should
be taken of the defect as it was at the time of your accident, i.e. before
the Council has made any repair.
If there were any witnesses to your accident, and they are happy to
assist, take their contact details and confirm that you will be in touch
with them in due course.
Finally, it is important that you retain any receipts for prescriptions,
medical aids, travel costs, etc, that you may have had to purchase, and
also keep a note of care and assistance that you may have required, as
these items could all form part of a claim for compensation.
If you have been injured and wish to make a
claim, please contact Battens Personal Injury
Department on 0800 6528411. We will be very
happy to assist you.
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Adultery is a Clear Ground for
Divorce - Right?
There is only one ground for a divorce and that is that the
“marriage has broken down irretrievably”. To all non-lawyers
out there this seems to be pretty clear and quite simple.
Once the marriage has broken down, a divorce is going to be
easy.
If only that was the case! To show that the marriage has
irretrievably broken down the person asking the Court for a
divorce must rely on one or more of the following five facts:
•

Adultery;

•

You cannot reasonably be expected to live with the other
party;

•

Desertion for at least 2 years;

•

2 years separation and both consent;

•

5 years separation (consent not necessary).

In real life, the last three facts are less often relied upon
because once the decision has been made to divorce most
people want to draw a line under it as quickly as possible
and move on with their lives. Unreasonable behaviour is the
most commonly cited fact in divorce petitions in England and
Wales, adultery is also often used.
Here’s the rub. If you want to rely on adultery as the fact for
your divorce, you need to make sure that you don’t fall into
one of the traps that lie in wait for the unwary:
•

You cannot rely on your own adultery. The adultery has
to be by the other party;

•

The other party is asked to admit their adultery;

•

You cannot rely on adultery if you lived together as a
couple for 6 months after you found out about it unless
the adultery is continuing;

•

If you are in a same sex civil-partnership and you
discover infidelity you cannot rely on it as same-sex
adultery doesn’t exist in the eyes of the law.

Relying on adultery can be problematic. Taking legal advice
early once infidelity is discovered is a good idea.
Divorce and negotiating the law can be tricky. Battens’ Family
Team is highly respected in bringing specialist expertise
and a compassionate approach to this delicate area of law.
Battens offers advice on a fixed fee basis with no obligation if
you wish to explore this area further and we offer competitive
rates on an ongoing basis.
For further advice please contact
Louise Gidley on 01935 846058 or
louise.gidley@battens.co.uk

Supporting your Community

All donations enable Battens Charitable Trust to continue
to support all the good and worthwhile causes in your local
community.

You may have seen in the local press that Battens Charitable
Trust supports many local causes in your community with to
date, more than £300,000 being donated to local hospitals,
schools, hospices, clubs and associations such as Girl
Guiding and Scouting, the arts, youth sports and more.
Established over 300 years ago, Battens Charitable Trust
specialises in donating grants to local Charities and
community causes in and around Somerset and Dorset.
Battens Charitable Trust is managed free of charge by
Battens Solicitors which means every single penny
donated goes directly to causes supporting the people and
communities you’ve grown to cherish.
It is possible for you to support Battens Charitable Trust in
a number of ways. This could be through making a regular
donation, a one off contribution or after you have passed
away leaving a legacy under your Will.

To find out more about donating, leaving a legacy or
information about the Trust visit www.battens.co.uk/BCT or
contact Louisa Dustan on 01935 811304
bct@battens.co.uk
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The (Japanese) Knotty Issue
The Court of Appeal recently decided a case concerning two
property owners whose houses adjoined land owned by
Network Rail. The land in question adjoined an access path
leading to an embankment, dropping down to an active
trainline. The rear walls of each of the owners’ properties
immediately abutted the access path owned by Network Rail.
The owners of the two properties brought claims against
Network Rail. They were entitled to a sum of damages under
the claim for private nuisance, on the basis that Japanese
knotweed was growing on Network Rail’s land and onto their
land.
The Court of Appeal found that private nuisance should be
broken down into three distinct categories:
a) Nuisance by encroachment;
b) Physical injury;
c) Interference with quiet enjoyment.
The Court noted that it is generally accepted that damage (in
the physical sense) is a necessary requirement for a nuisance
claim.
The Court of Appeal found that the mere existence of Japanese
knotweed on an adjoining property would not automatically
qualify as an actionable nuisance, simply because there was a
financial loss suffered as that was wrong in principle.
The Court of Appeal, did conclude that once encroachment of
knotweed had been confirmed and taken place, that act alone
would automatically amount to physical damage, no matter
whether the property and the structure thereof was actually
physically damaged.
The Court of Appeal decision set a precedent in establishing
that an owner of land who has allowed or failed to prevent
Japanese knotweed from spreading into or close to adjoining
properties may be held liable for private nuisance.

Chaos on the Building Site. Or is
it?
When I was a small boy my mother often used to come into
my bedroom and announce loudly that “This place looks
like a building site”. I always thought that to be a bit unfair
on building sites, I recall my room was much the messier of
the two.
My bedroom and most building sites did have one thing in
common. I knew where everything was. Most builders do
too.
But the perception of chaos by those who do not
understand the order employed is frightening.
When you instruct a builder there is often a desire to see a

It also confirmed that physical damage was not required to
bring such a claim as the simple presence of knotweed was
sufficient to interfere with the neighbours’ enjoyment of their
properties.
This decision is particularly important, given that residential
property owners during a sale are specifically asked whether
any Japanese knotweed has been found or has affected your
property or a neighbouring property. It is therefore important
to ensure that all information given in the property information
form is accurate to the best of your knowledge, and if not, you
should seek advice from your conveyancer.

For more information or further advice
on this issue please contact Edward
Thompson on 01935 846086 or
edward.thompson@battens.co.uk

site maintained as tidily as your building will be when you
move in. However the builder has possession of the site
and is entitled to work in the manner that they find most
practicable.
Some builders pride themselves on maintaining clean and
ordered sites. Others clean up the site once, at the point
that they are finished with all of the works and ready to
hand the completed works back to the employer.
The key is that the site be clean at the point the builder
relinquishes possession, not that a state of cleanliness is
maintained during works.
The builder’s control over the state of the works extends to
the sequence works are carried out and the methodology
employed.
The builder has an obligation to ensure the works are
carried out safely, beyond that there is only rarely a need for
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the employer to stipulate how works should be performed.
Contractual clauses that seek to place a straitjacket on the
builder’s works often give rise to disputes.
But a property owner will wish to know the works are
progressing. Contract clauses relating to the duration of
the works period are normal, indeed the contractors may
be required to provide a timeline to demonstrate diligent
performance of their obligations, they can even agree to
pay damages if the works over run on duration. But if the
builder wishes to do little for the first 90% of the contract
time and then flood the site with men for the remaining
10% of the duration it is for them to determine if this is
justified.
If the idea of this gives a property owner concern, they
must ensure there are sufficient contractual terms in place
to compel the builder to work at a satisfactory rate. In
these days of ever more complex and expensive works the

When Should you Review your
Will?
Congratulations, you have prepared your Will! However, you
should ensure it is up-to-date. In what circumstances should
you review your Will?
Change in your Relationship Status
•
You have married or entered into a civil partnership
– any Will you have made before your marriage/civil
partnership will automatically be revoked, unless you
made your Will in contemplation of your marriage/civil
partnership.
•
You have separated –Is your ex-partner your main
executor and beneficiary? This might not be what you
want during the separation period.
•
You have divorced – Your Will still exists, but any gifts to
your ex-partner will lapse and they will no longer be the
executor of your Will if you so named them.
•
You are now cohabiting with your partner – Cohabiting
couples do not have the same legal rights as married
couples. Do you and your partner jointly own the
property you are living in? If not, the surviving partner
could be made homeless if the property is distributed
according to the rules of intestacy.

willingness to trust the builder to carry out works without
interference or oversight can be lost.
If you can’t embrace the chaos that often comes with
building works then a property owner is left with little
option but to embrace the cost that comes with controlling
them. That means clear contract terms agreed at the outset
and administered correctly, by professionals.
If you want help drawing up a
contract or have any question about
the article, or anything else related
to building contracts and disputes
please contact Iain Cole on 01935
846465 or iain.cole@battens.co.uk

Change in your Beneficiaries’ Circumstances
Has one of your beneficiaries died or gone bankrupt?
You probably want to avoid your estate passing to your
beneficiary’s creditors.
Is your beneficiary suffering marital problems? Any
inheritance could form part of your beneficiary’s
matrimonial pot and be used to reach a fair financial
settlement for both spouses upon divorce.
Change in the Law
Pay attention to Budget announcements. Thankfully,
Chancellor Philip Hammond made no major inheritance tax
amendments in his Autumn 2018 Budget. The residence nil
rate band is set to rise as planned from £125,000 to £150,000
in 2019 to 2020.
Other Circumstances:
You now have children or grandchildren; there has been a
change in your financial circumstances or your assets which
might affect your inheritance tax position; there is a change
in your executors’ circumstances.
Passage of Time
Even if none of the above changes apply to you, you should
still review your Will every 3 to 5 years as you may find that
your wishes and feelings have changed.

For advice about your Will and Estate
Planning please contact
Lesley Eveleigh on 01935 846275
or lesley.eveleigh@battens.co.uk
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Septic Tanks - Are you Ready?
The Environment Agency is closing in on septic tanks
which drain to surface water such as rivers or streams. The
Environment Agency’s General Binding Rules were introduced
in 2015 but are not due to be fully implemented until 1st
January 2020. The new Rules make it unlawful for discharges
from septic tanks to flow directly to surface water.
If your septic tank discharges directly to surface water, you will
need to replace or upgrade your system by the time the new
Rules are fully implemented. You may have to carry out these
works before 2020 if you sell your home, or if the Environment
Agency finds evidence that your septic tank is causing
pollution. This applies to both residential and commercial
properties.
Who is Responsible?
As the ‘Operator’ of a septic tank or a small sewage treatment
plant, it is your responsibility to check that you meet the
General Binding Rules. You are considered an Operator if any
of the following applies:
•

You own the property that uses the system;

•

You own a property that shares the system with
other properties – in this case each property owner
is considered an Operator, and you will be jointly
responsible for complying with the General Binding Rules;
or

•

You have a written agreement with the property owner
whereby you have agreed to be responsible for the
system’s maintenance. Such an agreement may be
contained in a tenancy agreement, for example.

What are my Options?
If your septic tank falls foul of the new Rules, you should
consider the following options:•

Connecting to a mains sewer, although convenient, may
not be an option depending on location.

•

Installing a drainage system will allow you to divert the
discharge to ground, rather than surface.

•

Replacing your septic tank with a small sewage treatment
plant allows you to avoid any potentially polluting
discharge.

If you decide to install a sewage treatment plant (also known
as a package treatment plant) you will need to consider
Planning and Building Regulations approval. In any case, you
should ensure that your system meets the required standards,
is installed properly and has sufficient capacity. If you do not
meet the General Binding Rules, you will need to apply to the
Environment Agency for a permit. A permit is only granted
in exceptional circumstances and you should contact the
Environment Agency to discuss your particular circumstances.
What if I Sell the Property?
If you sell your property, you must inform the new Operator in
writing that a sewage discharge system is in place. The General
Binding Rules set out in detail what information you should
include. Battens can advise you when dealing with your sale.
We recommended that you check your current system now
to ensure it complies with the new Rules that are coming into
force on 1 January 2020. Doing so will allow sufficient time to
make any necessary changes to your current system so that
there are no last minute surprises.
To discuss further or if you have
any questions please contact Emily
Wilson on 01935 315573 or email
emily.wilson@battens.co.uk
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Get in Shape for 2019
No, I don’t mean step away from the cheeseboard…
As we start the New Year, many businesses will be taking
stock and planning for the coming year. Whilst writing, we
really don’t know any detail of the impact Brexit will have.
Whatever happens with Brexit, or the government, basic
employment rights and obligations will not change –
certainly not in the immediate term. Employers will still have
obligations towards employees – e.g. not to discriminate
against them and not to dismiss unfairly. Employers will
also be able to manage those who are not performing, have
unsatisfactory absence levels or who are found to have acted
in a way that amounts to misconducted or gross misconduct
– provided always that the proper processes are followed.
2018 saw a significant rise in claims submitted to the
Employment Tribunal for unfair dismissal, unpaid wages,
holiday pay and all types of discrimination (165% in the
April-June 2018 quarter). In 2017/2018, the average awards
in successful claims across all cases ranged from 15k to £31k –
the highest award being £415,227.

With the corresponding costs in defending those claims,
not to mention the management time diverted from the
business, it’s as important as ever to ensure your business is
up to date. So start the year as you mean to go on with an
audit of your documents and practices;
•

Ensure your contracts are fit for purpose. That they
reflect accurately the job, duties and payments and the
status of the employee or worker. Include flexibility in
hours and duties to allow for any changes you might
need to make to meet business need and adjust for the
future economic climate. Provide for deductions for
overpayment of salary and for reasonable restrictions to
protect your business if key employees leave.

•

Check your staff handbook. Does it include provisions
for GDPR and an Equal Opportunities policy? Does it
cover what you need for your business? Are staff aware
of the policies and are they followed? If not, update
your handbook and communicate the changes to all
staff so they are aware of your work policies and what is
expected of both them and the business.

•

Review your staffing levels. Do you have the right
numbers and the right staff in the right place? Has
anything changed over the previous year (or more), or do
you anticipate any change in direction that might make
a possible restructure or adjustment necessary? If so, get
advice early so you can plan adequately and follow the
correct process.

•

Are your managers trained to deal with any disciplinary
matters or grievances that might be raised? Do they
understand the process and will it be applied properly
and consistently across the board? If not, consider
appropriate group training – either in house or
outsourced. This will not only give managers confidence
in dealing with difficult situations but will reduce the
risk of incorrect procedures being followed or decisions
being made that could lead to claims against your
business.

Taking time to look at even just some of the points above will
go some way to ensuring your business is in good shape for
2019 and beyond.

For more information or further
advice on employment or HR matters,
contact Dawn Gallie Head of
Employment on 01935 846233 or
dawn.gallie@battens.co.uk
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