Specialist Legal Advice and Solutions
for whatever life brings - at home or at work

Agriculture and Rural Property Newsletter
Welcome to our latest newsletter. In this
edition we cover a range of articles from
the future of your farming business to
grazing of horses. We hope there will be
something of interest for you.

Looking to the future
Whilst we are all coming to grips with the uncertainty and
challenging times COVID-19 is having on rural businesses, not to
mention our everyday lives, now is a good time to consider the
future of your farming business.
Succession planning is not just about retirement, it is a
long-term plan for your farming business. In order for your
farming business to continue to succeed, you need to carrying
out a thorough review of your current farming practices, your
aims, objectives and what resources you may need for that
business to continue in the future.
What are your assets and how is your farming business
structured?
It is important to understand what assets you have and how
they are held. Are the assets held personally by you, within a
partnership, limited company or trust? Are they used in your
own trading business or do they provide a rental income? Not
knowing this information could have an impact on your tax
position as you could lose inheritance tax reliefs, for example,
agricultural property relief (APR) or business property relief
(BPR). It is also important to understand if your assets are
trading or investment assets.
Each structure whether it be a Partnership, limited company or
personally owned will have its own tax position. It is quite
common for clients to believe that they hold the land as a
Partnership Asset, only to find that it is held by the Partners
individually and this can have a serious impact for tax planning
and succession issues.
Knowing how land is held is also important when considerng
your Will. Land which is owned personally may be left by Will
whereas land forming a Partnership Asset passes under that
agreement and overrides a gift in a Will.
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Until you know what you have and how it is held you can then
decide, following professional advice, what you can give away
and what you can leave under your Will.
Tax Advice
Furthermore, it is important to seek advice from an accountant
as to tax relief. You could lose a relief which may have an effect
upon another. For example, a gift of agricultural land can also
qualify for hold over relief from capital gains tax (CGT) but a gift
of land used for non-agricultural purposes would not qualify.
Gifting assets during your lifetime may seem like the right thing
to do but you need to first seek professional advice from an
accountant, or solicitor, as there is likely to be tax consequences.
Gifts are potentially exempt transfers (PETs) meaning that assets
which have been gifted will no longer be counted within your
estate for IHT purposes if you die more than seven years after
the gift.
Speak to your solicitor
Key to succession planning is making sure that all those involved
have valid Wills and, where appropriate, a farming Partnership
Agreement in place.
Family Partnership Agreement
Many farms have been passed down through the generations
from parents to siblings. If your farm is run by two or more
persons you should carefully consider formalising that
arrangement by way of a written Partnership Agreement setting
out the terms upon which the Partners wish to carry out the
business. A Partnership Agreement will clarify what has been
agreed by the Partners rather than it being based upon
assumptions.
Farming families can sometimes be reluctant to have a formal
agreement put in place as relationships are strong and they
simply do not see the need to do so but please be aware.
Family dynamics change – death, marriage, birth, divorce.
Family relations can regrettably break down.
Continued on next page...
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A well drafted Partnership Agreement deals with a variety of
matters such as what happens upon the retirement / death of
a Partner, how the profits are dealt with, what happens in the
event of a dispute, etc. Having it clearly set out in a formal
written document will prevent disputes going forward which
can only have a negative effect in a family farming business.

Do you have a Will?
We cannot stress enough the importance of having a
Will in place to document your wishes. Having it clearly
documented could avoid possible disputes following your
death.
Lasting Power of Attorney
You should also consider Lasting Power of Attorney where
you can empower someone to look after your affairs should
you become physically or mentally incapable of looking
after your own affairs.
The way forward
1. Make a list of assets which form your business – are they
trading or investment assets, are they owned solely by you.
2. Start the conversation about succession planning.

The importance of estate
planning for farmers
A recent High Court case has highlighted the importance
of estate planning for farmers. Matthew and James Wills
have just been awarded £350,000 worth of farmland and
outbuildings from the estate of the late Tony Sowry after the
court agreed that Mr Sowry had for many years promised the
brothers that they would inherit it. They made a claim under
‘proprietary estoppel’, which is where the person to whom
a promise has been made relies on that promise to their
subsequent detriment. In this case Matthew had worked on
Mr Sowry’s Harrogate farm for 20 years and James had been
promised the land on which he had built his house.
Mr Sowry had not left a Will at all, so under intestacy his
estate passed to his daughter Claire. The Court ruled that she
would still inherit her father’s farmhouse, valued at £150,000.

3. Consider who you may wish to leave your assets too
following your death.
4. Speak with your accountant as to matters of taxation.
5. Speak with your agent to seek valuation advice.
6. Speak to your solicitor in respect of your Will, whether
you need a Partnership Agreement or Power of Attorney
For more information on Wills and
Lasting Powers of Attorney contact
Head of Private Client Naomi Dyer on
01935 811307 or
naomi.dyer@battens.co.uk

For more information on agriculture and
rural property contact Joint Head of
Agriculture and Rural Property
James Owen on 01935 315565 or
james.owen@battens.co.uk

To prevent leaving such a costly and lengthy dispute for your
family and loved ones, it is important that you take advice on
succession planning for your assets and have a professionally drawn up Will. This was an unusual case as it involved
friends, rather than family, but it demonstrates that such
cases can be successful even if the claimant is not a family
member.
Our private client team can advise you on succession planning and Wills. Alternatively, if you feel you should have
inherited from an estate, our Dispute Resolution team can
advise you on an inheritance or promissory estoppel claim.
For more information contact Private
Client Senior Associate Solicitor
Christine Butterfield on 01305 216205
or christine.butterfield@battens.co.uk
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Lasting Powers of Attorney
When it comes to estate planning and providing for and
protecting your family’s financial future, or ensuring continuity of a farming business, most people think about ensuring
their will is up to date. This is of course, a fundamental part
of the planning process, but a will is only operational when
you have passed away. What happens if you are involved in a
bad accident and as a result from brain or other life changing
injury you are no longer able to manage your affairs or run
your farming business as you had been doing?
A Lasting Power of Attorney (LPA) allows you (the donor) to
make a choice now, when you are fit and healthy, about who
you would trust (the attorney) to make financial and personal
decisions on your behalf if, in the future, you lose the mental
capacity to make them for yourself. Clients often think that
LPAs should be done in later life to enable their families or
friends to assist them if they become ill with dementia or
Alzheimers. We recommend that younger people who are
business owners or who have dangerous jobs or risky hobbies should consider making LPAs.
There are two types of LPA. One type is a Property and
Financial Affairs LPA which allows the attorney, to make
decisions about your finances and property. If you are a sole
trader, and you become incapacitated, then a LPA will allow
your spouse as appointed attorney, who may be already
closely involved in the business but perhaps not a signatory
on sole bank accounts or not able to contract on behalf of
the business to continue with the day to day running of the
business, and access funds in sole accounts. This could cause
considerable hardship for the family if the day to day running
of the business cannot be continued or if the income generated from the business can no longer be accessed. A Property
and Finance LPA is very flexible in that it can be used whilst
someone is incapacitated, but as soon as they have returned
to health the attorney will step aside – it is not a permanent
arrangement unless it needs to be.
The other type is a Health and Welfare LPA which gives the
attorney authority to make decisions for you in respect of
giving or refusing consent to healthcare, staying at home and
receiving support, or moving into care.

A Health and Welfare LPA can only be used when a person
has lost capacity.
All LPAs have to be registered at the Office of the Public
Guardian (OPG), which is the court body that protects people
who do not have mental capacity to make decisions for
themselves, before they can be used. If it appears that the
attorney is abusing their position, then anyone can raise a
concern with the OPG or Social Services, who will investigate.
If you have an accident or become ill, it may be too late to
make an LPA and then an application will have to be made to
court to appoint somebody, called a Deputy, to look after you
affairs. This person may not be your choice, and appointing a
deputy through the court it is also a longer and more
expensive process. This can take at least three months and
there are costs which include application fees, medical
assessments, solicitor’s fees, deputy appointment, annual
management fee and a security bond.
Your solicitor can help you make a Lasting Power of Attorney
and provide all necessary advice to ensure that the document
can meet your needs.
For more information, please contact
Private Client Solicitor Deborah
Escott-Watson at
deborah.escott-watson@battens.co.uk
or 01935 811314

Grazing of horses

We are often asked for advice by Landowners who are considering
letting land for the grazing of horses. This can provide a regular
income but careful consideration must first be given to ensure
that you will be able to recover possession of your land should you
wish to do so in the future.
It is good practice to have a formal agreement in place when letting land for grazing of horses. An agreement in writing provides
clarity as to what has actually been agreed rather than an
assumption.
Grazing Licence
A grazing licence allows a horse owner to graze horses for a short
period of time. It does not allow for any rights over the land and
the landowner remains in occupation and control of the land.
Continued on next page...
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Traditionally, grazing licences run from April to October
although they can be renewed regularly so that the licence
applies all year round. A licence must not carry any
obligations, such as repair to fences or hedges, or else it will be
in danger of taking on the characteristics of a tenancy.
A horse owner will have a tenancy agreement if they are given
exclusive possession of the land. Exclusive possession means
that the horse owner will graze the land solely by them
excluding all others – including the landowner unless certain
rights have been reserved within the tenancy agreement. If
possession is excluded, the landowner may not enter upon the
land or let part of the land to another.
There are three types of tenancy agreements for letting of land
for grazing by horses and the type of tenancy to be used will
be dependent on the terms of the tenancy, the nature of the
use of the land and whether the land is to be let to an
individual or a business. It is important that the correct form of
tenancy is used to enable the landowner to recover possession
of his land.
(a) Common law tenancy A common law tenancy is the
letting to an individual whereby the land is used for private
purposes only and not connected to any trade or business.
The tenancy agreement will set out the rights granted to the
horse owner, for example, the right to use an accessway and
the rights reserved by the landowner. It will record covenants,
or promises, to be given by the horse owner, for example to
maintain the fencing and restrictions such as not to allow the
land to become poached during the winter.
(b) Business Tenancy If the horse owner wishes to use the
land in connection with a trade or business, for example
for the purpose of schooling of horses, the grazing of land
becomes incidental to the business meaning that the tenancy will be governed by Landlord and Tenant Act 1954 (“1954
Act”). Part II of the 1954 Act confers a degree of security of
tenure on the tenant and it is important to ensure that the
business tenancy is excluded from Part II of the 1954 Act to
avoid creating security of tenure as the landowner would only
be allowed to take back occupation of the land on limited
grounds. This is particularly important if landowners are
considering developing the land in the future or if landowners
wish to use the land for their own purposes.

Battens Charitable Trust donates
£5000 to the Dorset Wildlife
Trust
Over the Covid-19 crisis, many charities have been feeling the
reprecussions of the lockdown, the Battens Charitable Trust’s
donation of £5000 to the Dorset Wildlife Trust will be used
towards the Kingcombe Centre in West Dorset, helping people
to re-connect with the natural world through a programme of
nature-inspired learning.
James Owen, a Solicitor at Battens Solicitors and a Trustee of
its Charitable Trust said:
“We are delighted to have been able to make the donation to
Dorset Wildlife Trust. This is a charity we’ve worked closely with

(c) Farm Business Tenancy (“FBT”) If bare land is let to a
horse owner who uses the land just for grazing purposes, and
is carried out in connection with a trade or business (such as a
riding school), a FBT will be required. A FBT can only be used
where the trade or business is non-agricultural so long as the
non-agricultural activities take place elsewhere and the let
land is used just for grazing.
If the landowner, allows any non-agricultural activities to take
place on the grazing area that will negate the FBT and give rise
to a business tenancy. It is important to ensure that the use of
the land is for grazing purposes only.
It is worth noting that the tenant will have exclusive possession of the grazing land meaning that the landowner would
not be eligible to claim basic payment scheme (“BPS”)
payments or take advantage of agricultural property relief for
example.
Where the grazing is to be shared by more than one horse
owner there can be no tenancy of the land as there will not be
exclusive possession of it. The landowner may also wish to use
the land for his own purposes, for example, to graze his own
horse.
A Profit à Pasturage (also known as a Profit à Predre) is an
agreement whereby one or more graziers are given the right
to take something – in this case grass – from another’s land.
The landowner is still regarded as being in possession of the
land and grows the grass meaning that for BPS purposes, the
landowner is deemed to have the land at his disposal. The
landowner will be responsible for keeping the land in good
agricultural and environmental condition by observing cross
compliance obligations under the BPS scheme.
In conclusion, if the horse owner is to be given exclusive use of
the land then a tenancy agreement should be used. If the land
is to be grazed by horses belonging to more than one owner,
then a profit of pasturage agreement would be recommended.
If you would like further information on
the grazing of horses please contact Tracy
Neal FCILEx, Joint Head of Agriculture &
Rural Property on 01935 846076 or
tracy.neal@battens.co.uk

Battens
Charitable
Trust
over a long time. Our thanks goes out to everyone who has
supported our Charitable Trust. It has become greatly
respected for its community focus over the years, but without
the generosity of the people who donate to it, we would not
be able to help fantastic charities like this one.”
You can find out more about the Dorset Wildlife Trust and the
work they cary out on their website here.
For more information on the Battens Charitable Trust click
here.
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