Specialist Legal Advice and Solutions
for whatever life brings - at home or at work

Agriculture and Rural Property Newsletter
Welcome to our latest newsletter. In this
edition we cover a range of articles from
new Public Rights of Way to Proprietary
Estoppel. We hope there will be something
of interest for you.

How to protect yourself against
new Public Rights of Way
Section 31 of the Highways Act 1980 sets out the process by
which new public rights of way (PROWs) can be deemed to
have been dedicated (created) as a result of long term use.
If a way (be it a footpath, bridleway or highway) is used by
the public for 20 years as of right, a PROW is deemed to have
been dedicated – that is, unless the landowner can show that
he or she had no intention to dedicate the way as a PROW.
Demonstrating that lack of intention is sometimes not as easy
as one would think. Use of notices or physical barriers is not
fool-proof, and countless landowners have had an unpleasant
surprise when public rights of way were established despite
their best efforts at warding off members of the public.
One sure way of establishing a lack of intention is the
procedure set out in section 31(6) of the Highways Act
1980. This involves the landowner depositing with the Local
Authority:

• A map of the property, showing any existing PROWs;
• A statement to the effect that the landowner does not

intend to dedicate any further PROWs other than those
shown on the map;

•

A declaration, by which the landowner declares that no
new PROWs have been dedicated since the statement was
deposited.
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paper. A statement and declaration contained within that
register is evidence against the dedication of a new PROW.
Town and Village Greens - Section 15A(1) of the Commons
Act 2006
Where privately owned land is used by a significant number
of local people for sports or recreation, any person may apply
to register that land as a town or village green.
In order to protect against this, a landowner may deposit with
the Local Authority a so-called “Landowner’s Statement” in a
prescribed form. The landowner states that he or she wishes
to bring to an end any period in which any person has used
the land for lawful sports or recreation. This restarts the clock
on any period of use, but does not prevent a new period from
beginning. Provided the Landowner’s Statement is made
every 20 years, any potential applicant will never be able to
show the necessary 20 years of use required for registration
as a town or village green.
Battens advises its clients to make a Landowner’s Statement
at the same time as a statement under section 31(6)
Highways Act 1980, even if the landowner is not aware of
any public use of the land. In some Local Authorities, there
is no additional fee for making a Landowner’s Statement if
made together with the s31 Highways Act 1980 statement
referenced above.
For more information contact Emily
Wilson of Battens’ Agriculture and Rural
Property Team 01935 315573 or emily.
wilson@battens.co.uk

The landowner must lodge his or her declaration within 20
years of the statement in order to complete the protection
afforded by section 31(6). The landowner can maintain that
protection by lodging a declaration at least once in every 20
years.
As well as maintaining a map of PROWs within its
administrative area, the Local Authority also keeps a register
of landowner deposits, which can be viewed online or on

Battens Solicitors Limited Mansion House, Princes Street, Yeovil, Somerset BA20 1EP

Brexit Immigration Blues
Immigration can be a daunting and often complex area that
sometimes deters both business and individuals from making key
decisions. It affects business growth and confidence as well as the
aspirations of individuals. One might well question: “is it worth all
the hassle?”
Brexit is likely to have a huge impact on the agricultural community and its ability to recruit much needed foreign labour. The
question for the agricultural industry is: how do we recruit the
workers needed to meet the current local, national and international produce demands?
The agricultural industry has long relied on an international
workforce. Indeed, agricultural businesses are, quite rightly, proud
of the diverse workforce they employ and the benefit this brings:
both to their own businesses and to local communities. Most agricultural businesses are very happy to see this partnership continuing long into the future.

warrant the grant of a visa, even where the income and English
language requirements can be met.
So what is the solution? The government is currently running the
Seasonal Workers Pilot to attract agricultural workers to the UK.
The pilot is designed to help the current shortage of workers in
the sector and is open to non-EU nationals for the years 2019 and
2020, with the intention of adding this pilot to the points based
system if the UK were to leave the EU with a transition period up
to 31st December 2020.
The pilot allows for a small number of non-EU nationals (2,500) to
work in the industry for 6 months. The pilot is designed to allow
for a smooth process for recruiting workers from outside the EU.
The number allowed by the pilot is now filled: such is the demand
for seasonal labour.

But how does the agricultural industry recruit after Brexit, especially given the prospect of a no-deal outcome on 31 November?
Currently, the agricultural industry is estimated to employ between 27,000 and (during peak times) 75,000 EU nationals. These
workers are free to travel to and work in the UK without a visa. This
will change if the UK leaves the EU without a deal from November,
bringing an end to free movement into and out of the UK.
This is of huge concern to the agricultural industry. According
to the Office for National Statistics, 99% of seasonal agricultural
workers recruited by labour providers come from the EU.
During the Conservative Leadership Contest, the new Prime
Minister resurrected the notion of an Australian-style points based
system which was a key feature of the “Vote Leave” Campaign.
Regardless of the merits (or otherwise) of that proposal generally,
the implications for the agricultural industry are clear.

Uncertainty abounds. In the short term, how does the agricultural
industry meet the demand for seasonal labour? Longer term: how
will the Seasonal Workers Pilot evolve, and how will it feature in
the immigration landscape of the next decade and beyond? In
truth, it appears there are more questions than answers.
On a more positive note, many current agricultural workers can
rely on the government’s new Settlement Scheme to remain in the
UK.
As we move forward into a changing political climate, it is important that both business and individuals in the agricultural industry
receive the correct immigration advice. Battens has assisted many
companies and their workers in their immigration requirements.
Battens offers expert, tailored advice on all stages of the visa
process.
For more information contact Lee Campbell
on 01225 321639 or
lee.campbell@battens.co.uk

The current visa system for non-EU nationals is targeted at attracting only highly skilled people, with potential earnings and a
suitable level of English as fundamental pre-requisites. Therein lies
the issue. Many people that work in the agricultural sector do not
earn the necessary income or have the level of English required
for a successful visa application. Indeed, the government does not
even recognise agricultural work as highly skilled enough to
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Promises, Promises: Proprietary
Estoppel
In the film Monty Python and the Holy Grail is this exchange
between the king of the Swampland and his son:
King [standing by the castle window]: One day, lad, all this will
be yours.
Prince: What, the curtains?
King: No. Not the curtains, lad. All that you can see, stretched
out over the hills and valleys of this land…
Promising a child that they will inherit one day can create a
warm glow. Unfulfilled promises of future inheritance can
though be the source of bitter disappointment. Perhaps
because of the value of the underlying asset, as well as the
difficulty in splitting the asset without affecting the viability
of the business, farms and farming families are particularly
susceptible to inheritance disputes. A farm may be worth a
big 7-figure sum but support only one working farmer, which
means that it is well worth arguing about but cannot easily
be split between 2 or more children. Several recent cases
have highlighted the fiddly issues that can arise from promises which, in the end, remain unfulfilled.
Habberfield v Habberfield
“This is a sad tale of a farming family” is how the judgment of
Lord Justice Lewison begins.
The case involved a dispute between a mother and a daughter. The daughter began working on the family farm full-time
as soon as she left school, and she continued to do so for 30
years. It was the daughter’s passion for dairy farming that
persuaded her father to convert the farm business to dairy.

The daughter relied on the assurances that her father made.
As a result, she worked long hours receiving only low pay. She
missed out on holiday, as well as passing up on opportunities
to farm on her own account elsewhere.
When the father’s health deteriorated, tensions mounted.
Things came to a head in the milking parlour, where the
daughter and her sister had an almighty row. The daughter
left the farm.
Her father passed away a few months later.
The daughter made a claim against her father’s estate and
was awarded a cash sum of approximately half the value of
the farm. The decision went to appeal but was upheld.
Proprietary Estoppel
At the heart of the Habberfield case was the equitable principle of proprietary estoppel. To establish an estoppel, the
claimant has to show 3 things:
1. Representation: an assurance made by the then owner, for
example that the farm would be the claimant’s one day;
2. Reliance: the claimant must have acted in reliance on the
representation; and
3. Detriment: doing so must have caused detriment to the
claimant, for example working for no or low pay, or missed
opportunities.
Proprietary estoppel is a remedy that will be awarded at the
Court’s discretion. Evidence of what happened in the past is
imperative, and the claimant’s specific recollections of conversations and their surrounding circumstances are crucial
in convincing the court that it would be inequitable not to
make an award in the claimant’s favour.
Avoiding Disputes
As well as acting on behalf of disappointed beneficiaries
after a dispute has arisen, Battens can advise on succession
planning to reduce the chances of a disagreement arising in
the first place. For farming families, early and careful consideration of their business structure, of creating trusts, and of
their land ownership are key to avoiding future disputes.
For more information, please contact Peter Livingstone (for
Agricultural Disputes) at peter.livingstone@battens.co.uk
or 01935 846235 or James Owen (for Agriculture and Rural
Property) at james.owen@battens.co.uk or 01935 325565

Not long after the daughter finished her school studies, her
father began making assurances to her that, if she continued to work with him on the farm, the farm and the farming
business would be hers when he could no longer run it. The
father made clear that provision would have to be made
for the daughter’s mother and siblings, but both father and
daughter had the same understanding: she would inherit
the farm one day. The mother knew of these assurances and
approved of them.
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The benefits of entering into a
Pre-nuptial Agreement
Protecting the family assets
When farming couples divorce, the financial settlement is notoriously difficult to resolve. The business and the family home
need to be valued and there has to be an assessment of the
share for each spouse. Farms are especially complex as there
are often :-

• Multiple owners with family members having a stake in the
business;

• Assets inherited by one spouse;
• Higher standards of living than the farm income suggests;
• Ownership restrictions and conditions attached to the land
A skilled matrimonial solicitor experienced in farm divorces is
required (as well as an accountant and a valuer).

If the prenuptial agreement is to be relied on :-

• Both parties should take independent advice;
• There must be full and frank disclosure of the

parties’ finances before the agreement is signed;

• Each party must sign freely without pressure;
• The agreement must be signed at least 28 days
before the marriage

Although raising the issue may be tricky, if
diplomatically handled, the process may flush out
any unrealistic expectations and limit the risk of
any reduction or break up of the farm on divorce.
The second way to minimise the impact of divorce
involves investing assets to be protected into a
trust or trusts. These are most effectively set up
prior to the relationship so that the Court does not use its
discretionary power to vary the trust, but as
with negotiating a prenuptial agreement, specialist
legal and tax advice must be taken.
Even if you do not enter into a prenuptial
agreement or set up a trust, it is often argued
successfully that any premarital or inherited assets
should be treated differently from other assets.
The case of White v White (2000) established the
principle that where there is inherited property,
unless needed to meet both parties’ needs, it
should be kept by the party who introduced it.

How do you preserve a family farm or estate and try to
avoid a possible future matrimonial dispute?
Before you (or your child) marry there are two possible
options – Prenuptial (or postnuptial) agreements and
establishing a trust.
Prenuptial agreements can protect assets by setting out how
the farm land, business and other assets are to be divided
if a relationship permanently breaks down. The terms are
not absolutely binding but English Courts are increasingly
taking them into account. The agreement must be drawn up
correctly with expert advice.

Upcoming events

To conclude: obtain trust law advice; do not solely
rely on inheritance arguments in any divorce as
these may not succeed; and if you marry, enter into a
prenuptial agreement.
For more information contact
Tracey Parsons of Battens’ Family Team
01305 216209 or
tracey.parsons@battens.co.uk

Gillingham & Shaftesbury Show 14 August
Mid Somerset Show 18 August

Please come along and say hello to us at our stands
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