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EMPLOYMENT NEWSLETTER

Welcome to the latest newsletter. In this issue we look at:

•	 Changes in Employment Law and the implications of Brexit
•	 The Do’s and Don’ts of dealing with employee sickness
•	 Looking into employee performance

BREXIT & EMPLOYMENT LAW:  THE 

IMPLICATIONS EXPLAINED

We are used to change in employment law and HR matters.  
They are ever changing  and it’s a challenge for Employers 
to keep up and ensure they are compliant.  Over the past 12 
months changes have been made to holiday pay, stating that 
overtime and commission should be included in the holiday 
pay	rate.		In	addition,	working	time	for	workers	with	no	fixed	
place	of	work	includes	their	travel	time	from	home	to	their	first	
assignment or job. 

Restrictions on exclusivity clauses in Zero Hours contracts 
now have some bite with law making a dismissal automatically 
unfair if an employer dismisses an employee for not working 
exclusively for them and protecting employees against any 
other detriment on that ground.  There is no qualifying period 
therefore, regardless of the length of their employment,  an 
employee can make a claim against your business.
With the EU Referendum outcome, the future is unclear 
although, at least in the immediate term, there will be limited 
impact on employment law.   We’ve not yet pressed that big red 
Article 50 button to start the exit process.  

When (if?) we do, that exit will take time and it’s likely that 
many of the laws from Europe will remain – and indeed will 
need to if we wish to continue as part of the EEA or “do a 
Norway” 
  
For the moment  we’re advising all employers that the most 
important thing is to continue to follow employment processes, 
act reasonably and fairly and get timely advice. 

DEALING WITH EMPLOYEE SICKNESS 
ABSENCE – DO’S AND DON’TS

Dealing with absent employees can be tricky.  You’re 
sympathetic to the situation but employee absence has a 
significant	impact	on	your	business.		A	balance	needs	to	be	
found between supporting absent employees and managing 
your commercial needs.  

We set out a few do’s and don’ts below but, as with any 
situation, it’s important to Get Advice at the start – the earlier 
the better.  It is cost effective in the long run and avoids the 
potential for getting it wrong and risking a claim with unlimited 
compensation:
DO

1. Have a policy and follow it - this ensures your employees 
know your sickness absence procedure and are not 
surprised by contact or processes that you start under 
it.  Consistency is important - if you apply a policy against 
one employee and not against others, you may get into 
difficulty.

2. Make sure you follow process.  This is key in all 
employment and HR matters – a failure to follow process 
could render any dismissal unfair or give rise to a claim for 
discrimination, for which there is no cap on compensation.

3. Obtain medical reports and/or Occupational Health 
assistance – this is essential in gaining information and 
guidance on the illness and absences and when the 
employee	will	be	fit	to	return	to	work.

4. Find out any underlying reasons for the employees 
absence. – remember that an underlying condition may 
amount to a disability, which gives rise to additional 
obligations for all employers

5. Consider reasonable adjustments where there is a 
disability to assist your employee in work, or to help them 
get back to work.  This may involve an adjustment to hours 
or days of work, their duties or a change in role altogether. 

DON’T

1. Ignore absent employees or fail to update them  on any 
business announcements or changes,  Excluding them due 
to absence may at the very least alienate the employee 
and make them feel excluded or, at worst, give rise to 
claims for discrimination. 

2. Dismiss, discipline or make any decisions about the future 
until you’ve followed proper process.  It’s a common 
misconception that employment cannot be terminated 
whilst an employee is off sick.  Dismissal can take place 
in some circumstances but only after following the proper 
process.  Failure to do so will render a dismissal unfair and 
potentially discriminatory. 

Specialist Legal Advice & 
Solutions, for whatever life 
brings - at home or at work
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EMPLOYEE PERFORMANCE –  ‘5 STARS 
OR TREADING WATER?’

Good performance in your staff is undeniably key to the 
success of your business.  
As managers you know when performance is seriously lacking 
but the challenge is often;

1. How to spot the initial signs, and
2. How to deal with it in a positive way for the business and 

the employee.

Many factors can play a part in poor performance.  There may 
be more than one factor involved in each case.  The factors 
are:

a. Attitude
b. Motivation
c. Ability
d. Suitability for the Job
e. Incorrect resources

Other factors that can play a part are:

f. Personal life 
g. Health

A two pronged approach is needed.  Appraisals and, as
 required, Action.  

APPRAISALS
Appraisals provide a yearly or 6 monthly opportunity to discuss 
any issues with the factors a-e that may well be starting to have 
an impact on performance.  Managers have a free opportunity 
to bring up concerns.  Once raised, there is an opportunity then 
to address the problems.  For example, Ability issues can be 
dealt with in training, Health issues may require adjustments.

Often just talking can result in an improvement in Motivation!

If you know about the problem, you can start to address it.  
What’s more important is appraisals also provide a RECORD.  
If there are problems with performance, this can be invaluable 
going forward in taking...

ACTION
When	poor	performance	is	identified,	the	right	action	(or	
process) is determined by the particular factor.  If Health is the 
issue, the process is centered on the Employee’s  capabilities.

In all other cases, generally a process is required facing the 
problems.		Unfortunately	there	is	no	scientific	evidence	that	the	
Ostrich approach works...

By using a series of meetings, consultations, discussions and 
warnings when appropriate, issues of performance will be 
addressed.		Your	business	will	benefit	from	this	not	only	as	a	
result of engaging the employee in their own development but 
in terms of general moral in colleagues.  Often poor performing 
staff are silently resented by other staff who may well be 
carrying them.

In summary, engage with your staff, get legal advice when 
there’s a problem and deal with it before it develops further.  

Specialist Legal Advice & 
Solutions, for whatever life 
brings - at home or at work
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